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Caveat emptor, qui ignorare non debuit quod jus 
alienum emit means to “Let a purchaser, who ought 
not be ignorant of the amount and nature of the 
interest which he is about to buy, exercise proper 
caution.”1 By the Nineteenth Century, this ancient 
English common law doctrine had become the 
dominant paradigm in U.S. jurisprudence governing 
real property transactions. As Supreme Court Jus-
tice David Davis observed in Barnard v. Kellogg,2 “Of 
such universal acceptance is the doctrine of caveat 
emptor in this country, that the courts of all the 
States in the Union where the common law prevails, 
with one exception (South Carolina), sanction it.”3

Since its genesis lay in an agrarian era, when farm-
land was the predominant form of property trans-
fer, the rule presumed that buyers were just as well 
placed as sellers to uncover any defects with the 
land.4 At a time when courts subscribed to the opti-
mistic notion of equal knowledge and bargaining 

power between buyers and sellers, the idea was 
that a careful buyer could determine for himself the 
suitability of the land without the need for mandat-
ing any disclosures on sellers in an otherwise arm’s-
length transaction. Nor were courts eager at that 
time to serve as a conduit for disappointed buyers 
seeking legal redress for what essentially amounted 
to a bad bargain. Thus, absent any agreement to the 
contrary, “the vendor of land was not liable to his 
vendee, or a fortiori to any other person, for the con-
dition of the land existing at the time of transfer.”5

Historically, however, the strict application of this 
principle often left buyers unprotected where the 
property had latent defects, even in cases where 
those were known by the seller.6 The classic illus-
tration of this was provided in Swinton v. Whitins-
ville Savings Bank,7 where the buyer alleged that 
the seller had failed to disclose termite infestation 
even though he was aware of the same and knew 
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that such infestation was not easily discoverable by 
the buyer. However, the court dismissed the case 
against the seller, holding that “the law has not yet 
… reached the point of imposing upon the frailties 
of human nature a standard so idealistic.”8 In this 
regard, one commentator lamented in the mid-
1960s that:9

As far as assurances of quality are concerned, 
our law offers greater protection to the pur-
chaser of a seventy-nine-cent dog leash than it 
does to the purchaser of a 40,000-dollar house. 
If the dog leash is defective, the purchaser 
can get his many back and he may be able to 
recover damages if he loses his dog because 
of the defective leash. If the purchaser of the 
house is required to replace the heating unit 
two months after purchase, he probably has no 
recourse against the seller…the purchaser of a 
chattel from a merchant has the protection of 
the warranty of merchantable quality, which is 
implied in every sale by a merchant … [but] … 
no comparable implied warranty is recognized 
in the sale of real property.

However, the shift from an agricultural to an indus-
trial economy in the twentieth century, coupled with 
the growth of complex building structures, led to a 
slow, yet inexorable, modification of this doctrine 
toward placing disclosure duties on sellers for latent 
property defects that were not reasonably discov-
erable by a buyer. As the Georgia Appeals Court 
pertinently observed in a 1977 decision upholding 
a judgment for fraud against the seller for failure to 
disclose defective sewage on the property, “the sale 
of farm acreage cum simple residence—the type 
of transaction to which caveat emptor originally 
addressed itself—is very different from the sale of 
a modern home, with complex plumbing, heating, 
air conditioning, and electrical systems.”10 See also, 
McDonald v. Mianecki,11 (pressure to abandon or 
modify caveat emptor increased with post-World 
War II mass production of homes and resulting 
change in home buying practices).

Furthermore, the rise of consumer protection legis-
lation beginning with Lyndon Johnson’s The Great 
Society led to courts adopting an increasingly 

flexible approach toward this doctrine to reconcile 
it with modern day notions of consumer protection 
and fairness.12 Thereafter, the California Appeals 
Court’s landmark decision in Easton v. Strass-
burger13—which expanded seller disclosure require-
ments to include real estate brokers—spurred a 
wave of statutory enactments across several states 
beginning with the California Act that have sub-
stantially scaled back, and in some cases entirely 
uprooted, the original caveat emptor standard for 
residential real estate transactions.14

BUYER DUTY TO INVESTIGATE: 
SETTING THE STANDARD

Buyers of new property construction are generally 
protected by statutory implied warranty provisions 
and common law implied warranties of habitability 
and workmanship (see e.g. Virginia Code § 55-70.1). 
By contrast, buyers of used residential real estate do 
not have the benefit of statutory or common law 
warranties, but instead must seek redress under the 
common law of fraud and misrepresentation.

Generally, “a purchaser of real estate must discover for 
himself the true condition of the premises if he has 
information which would excite the suspicions of a rea-
sonably prudent person.” See Armentrout v. French.15

Thus, absent any fraud on the part of the seller, 
caveat emptor can be quite unforgiving on the buyer 
who fails to conduct a reasonable inspection and, as 
a consequence, does not discover any defects that 
such an inspection would or could have uncovered. 
See Roberts v. McCoy16 (caveat emptor precludes 
recovery for a structural defect where: (i) the con-
dition complained of is open to observation or dis-
coverable upon reasonable inspection; (ii) the pur-
chaser had the full and unimpeded opportunity to 
examine the premises; and (iii) there is no evidence 
of fraud on the part of the vendor).

CONTRACTUAL RISK ALLOCATION: ‘AS IS’ 
CLAUSES AND INSPECTION CONTINGENCIES.

Parties to a real estate transaction can use a vari-
ety of contractual disclaimers and contingencies 
to shield against liability and allocate transactional 
risks. While careful sellers often utilize ‘as is’ clauses 
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to obviate any disclosure requirements and protect 
against claims for nondisclosure of a certain defect, 
discerning buyers on the other hand mitigate such 
risks by using contingency clauses that allow them 
to void the contract in the event the inspection 
results are unsatisfactory.17

‘As Is’ Clauses
The effect of ‘as is’ clauses on the caveat emptor 
framework is often an issue of fact. The effect of an 
as is clause in a real estate purchase and sale con-
tract is to require a buyer to exercise reasonable 
care before consummating the purchase. See AE 
Property Services,18 LLC v. Emilija Sotonji (“An ‘as is’ 
sale indicates that the buyer has agreed to ‘make his 
or her own appraisal’ ‘and accept the risk’ of making 
the wrong decision”). An as is clause serves to negate 
any duty to disclose defects on the part of the seller, 
and shields the seller from any misrepresentation 
claims in cases of passive nondisclosure.19

The ultimate enforceability of such cases depends on, 
as elucidated by the Texas appellate court in Erwin 
v. Smiley,20 the “the validity of the ‘as is’ agreement 
is determined in light of the sophistication of the 
parties, the terms of the ‘as is’ agreement, whether 
the ‘as is’ clause was freely negotiated, whether it 
was an arm’s length transaction, and whether there 
was a knowing misrepresentation or concealment 
of a known fact.” Note that an as is clause does not 
give the seller a license to actively misrepresent the 
quality or characteristics of the property, nor does is 
allow the seller to conceal defects that would other-
wise be discoverable upon a reasonable inspection. 
As the Restatement Second of Contracts points out 
regarding such provisions: “A term unreasonably 
exempting a party from the legal consequences of 
a misrepresentation is unenforceable on grounds of 
public policy.” (Section 196).

Buyer Inspection Contingencies
Buyers of used residential real estate can mitigate 
their risk by expressly contracting for an inspec-
tion contingency by a qualified professional, which 
allows buyers to void the contract if the inspection 
uncovers any unsatisfactory conditions regard-
ing the property. However, such clauses can serve 

as a double-edged sword because certain cases 
acknowledge that the buyer is assumed to have 
borne the risk of loss by thoroughly investigating the 
property with the help of professionals. See Copland 
v. Nathaniel21 (dismissing plaintiffs claims, in part, 
because were aware of a prior termite problem and 
treatment, conducted their own termite inspection, 
and accepted the property “as is,” which means that 
the buyers undertook their own evaluation of the 
bargain and bore the risk of mistake in their evalu-
ation). Simply put, those who make an independent 
investigation of the condition of the property are 
presumed to have relied upon the results of their 
inspection (compare below Colgan v. Washington).

SELLER DUTY TO DISCLOSE KNOWN 
LATENT MATERIAL DEFECTS

The theme underlying the nondisclosure variant of 
cases in caveat emptor jurisprudence is that the mere 
existence of a defect does not automatically impose 
a duty on the seller to disclose the same to the buyer. 
Rather, the modern trend of caveat emptor jurispru-
dence requires sellers to disclose known latent mate-
rial defects with the premises that are not discover-
able upon a reasonable inspection by the buyer. See 
Murphy v. McIntosh,22 (vendor has a duty to disclose 
a termite infestation in the property known to him, 
but unknown to, and not readily observable upon 
reasonable inspection by, the purchaser).

Each aspect of such cases—knowledge of the seller, 
materiality of the defect, and whether it is latent—
are typically issues of fact to be decided by a judge 
or a jury. A fact is material if “a reasonable man would 
attach importance to its existence or nonexistence 
in determining his choice of action in the transaction 
in question.” Restatement (Second) of Torts § 538 
(1989). The rationale for placing a duty on the seller 
in such cases is that the buyer is unable to rationally 
assess the true risk of the transaction, leaving them 
vulnerable if caveat emptor were strictly applied.

Note in this regard that the standards of prac-
tice established by the American Society of Home 
Inspectors explicitly note that the typical home 
inspector is not required to identify “concealed 
conditions, latent defects….”, or determine “the 



48  |  THE PRACTICAL LAWYER  APRIL 2021

condition of systems and components that are not 
readily accessible.” In other words, the standard 
pre-settlement home inspection in residential real 
estate transactions is primarily limited to the readily 
accessible and visually observable areas of the Prop-
erty.”23 See ASHI Standards of Practice for Home 
Inspections and the Code of Ethics for the Home 
Inspection Profession, §§ 13.1.B.2.a; 13.2A.1.

Thus, careful buyers who contract for a home 
inspection contingency often do not realize the 
limited scope of such an inspection affords limited 
protection against latent defects, like in Murphy v. 
McIntosh above, where the termite damage was 
concealed behind drywall and under the founda-
tion. Anything beyond the scope of the standard 
“visual” home inspection would require the buyer 
to specifically contract with the home inspector for 
an expanded inspection.

Conversely, it is well established that any fraud on the 
part of the seller—whether actively through misrep-
resentation and concealment, or passively by failing 
to disclose a known latent material defect—negates 
caveat emptor. See Rosner v. Bankers Standard 
Insurance Company24 (no duty on seller to disclose 
any information concerning the premises, unless 
there is some conduct on the part of the seller or 
the seller’s agent which constitutes active conceal-
ment). The law recognizes that in certain cases the 
seller’s failure to disclose a certain condition about 
the property may be tantamount to concealment. 
Restatement (Second) Of Contracts § 160 (1981) 
(When Action is Equivalent to an Assertion (Con-
cealment): “Action intended or known to be likely to 
prevent another from learning a fact is equivalent to 
an assertion that the fact does not exist”).

As discussed above, these developments in caveat 
emptor jurisprudence illustrate a recognition by 
courts of the fact that buyers and sellers are often 
not equal players in the modern-day real estate 
marketplace. These cases acknowledge the reality 
that under certain circumstances a seller is uniquely 
placed to have superior information about defects 
affecting the market value of the property that a 
buyer may likely not be able to determine, even 
with professional assistance. As the Florida Supreme 

Court reasoned in affirming the lower court’s award 
of rescission for the buyer for a defective roof in 
Johnson v. Davis:

Modern concepts of justice and fair dealing 
have given our courts the opportunity and lat-
itude to change legal precepts in order to con-
form to society’s needs. Thus, the tendency of 
the more recent cases has been to restrict rather 
than extend the doctrine of caveat emptor. The 
law appears to be working toward the ultimate 
conclusion that full disclosure of all material 
facts must be made whenever elementary fair 
conduct demands it.25

Herein, one observes a fundamental reformulation 
of the assumption of equal knowledge and bar-
gaining power between buyers and sellers that had 
hitherto been firmly embedded in caveat emptor 
jurisprudence.26

Latent vs. Patent Defects
An important feature of this analysis relates to the 
classification of the nature of the defect at issue in 
the litigation, which are primarily classified as either 
latent or patent (i.e. known, open or obvious) defects.

A latent defect is one “not manifest, but hidden or 
concealed, and not visible or apparent; a defect hid-
den from knowledge as well as from sight; specifi-
cally, a defect which reasonably careful inspection 
will not reveal; one which could not have been dis-
covered by inspection.”27 Typical examples would 
include a termite infestation under the foundation, 
or mold behind drywall.

The nature of the defect carries significant impor-
tance if a buyer claims seller misrepresentation 
premised on a failure to disclose theory. Since ‘rea-
sonable and justifiable reliance’ is one of the ele-
ments of fraud,28 a buyer would have a difficult time 
establishing reliance if the defect was not latent, that 
is, the defect was “known, visible or obvious.” Stated 
differently, a buyer cannot recover for defects that 
were “known, visible or obvious.”29

A sub-class of these latent defect cases have 
addressed certain situations concerning non-physi-
cal defects. In such cases, if such a defect affects the 
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market value of the property, the buyer can likely 
state an actionable remedy in the event of seller non-
disclosure or affirmative misrepresentations. See e.g. 
Reed v. King,30 (reversing lower courts dismissal of 
plaintiffs claim for rescission on grounds that seller 
failed to disclose property had been scene of mul-
tiple axe murders earlier, and acknowledging that 
reputation and history do influence market value); 
Stambovsky v. Ackley,31 (reversing lower courts dis-
missal of plaintiffs’ rescission claim because seller 
failed to disclose house inhabited by poltergeists). 
In the wake of Reed and Stambovsky, more than half 
of the states have enacted “stigma statutes” limit-
ing seller and broker liability for failure to disclose 
certain so-called psychological stigmas like HIV/
AIDS in residential real estate transactions.32 While a 
review of the patchwork of legislation on this issue 
is beyond the scope of this article, broadly speak-
ing these classes of statutes protect sellers from 
claims fraudulent nondisclosure of psychological 
stigmas like homicides or felonies having occurred 
on the property (Md. Code Ann., Real Prop. §2-120), 
or if the occupants had HIV/AIDS (Ky. Rev. Stat. Ann. 
§207.250), and other “psychological stigmas.”

Expansion of Seller’s Duty to Disclose to 
Materially Adverse Off-Site Latent Defects

Whether the seller of real property must disclose 
materially adverse off-site conditions to the buyer 
is typically an issue of fact, but generally it can be 
stated that any affirmative misrepresentations by 
the seller regarding conditions off the property 
may result in liability as long as the off-site condi-
tion materially affects the value of the property, and 
the buyer relied on such representation. Cases of 
this variety include, but are not limited to, instances 
where the property is located close to a toxic landfill 
or is subject to periodic flooding.

Ultimately, however, the issue of seller liability for 
materially adverse off-site conditions that affect the 
value of the property centers on whether such con-
dition was latent or patent (that is, known, open and 
obvious). See Williston on Contracts Sec. 50:35.33 
As long as the offsite condition affects the valua-
tion of the property and is latent in nature, appli-
cable case law on seller fraud in this respect draws 

no distinction between onsite versus offsite condi-
tions.34 See also Boykin v. Hermitage Realty,35 (a bro-
ker who procured the sale of condominium units by 
misrepresenting that woods behind the units would 
remain undeveloped, could not rely on “purchasers 
equal access to documents of public record indi-
cating that woods behind units was one of the pro-
posed sites for playground” as a defense to a fraud 
claim); see also, Roberts v. James,36 (seller induced 
purchaser to buy land with knowingly false prom-
ises of imminent future development in surround-
ing area, which did not occur and left land profitless. 
The fact that the seller had made no misstatements 
concerning the plot of property itself was irrelevant, 
since the promised development around the land 
was material to the buyer, and courts recognize the 
importance of location to land value).

Similarly, courts have recognized seller liability for 
fraud for failure to disclose adverse offsite conditions 
where the omission negatively affects the value 
of the property. In the landmark and controversial 
case of Strawn v. Canuso,37 the New Jersey Supreme 
Court held a professional seller liable for fraud for 
his failure to disclose a toxic waste dump one half 
mile away from the property, which was leaking 
chemicals into the water and materially affecting 
its value. In cases dealing with seller non-disclosure 
for a flood-prone property, some decisions have 
emphasized whether such a condition was discov-
erable by a reasonable examination of the public 
record like local county regulations, or the county 
flood insurance rate map.38

One California case extended seller liability to fail-
ure to disclose the existence of neighbors who 
constituted a nuisance to the neighborhood. In 
Alexander v McKnight,39 the plaintiffs sought an 
injunction against neighbors for violating the resi-
dential covenants, and engaging in other nuisance 
activities such as late-night basketball games, pour-
ing motor oil on their roof, and operating a noisy 
tree trimming business from their house. The Cali-
fornia Court of Appeals agreed with the trial court 
in recognizing a seller’s duty to disclose off-site nui-
sances, specifically where California code required 
seller to disclose “neighborhood noise problems or 
other nuisances.”
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THE IMPACT OF MANDATORY DISCLOSURE 
STATUTES ON CAVEAT EMPTOR

In 1986, California became the first state to codify a 
comprehensive set of disclosure requirements upon 
both sellers and brokers of residential real estate 
in the California Act.40 This was a direct legislative 
response to the California Court of Appeal’s decision 
in Easton v. Strassburger,41 which created a common 
law rule imposing an affirmative duty on brokers 
of residential real property to “conduct a reasona-
bly competent and diligent inspection of the resi-
dential property … and to disclose to prospective 
purchasers all facts materially affecting the value or 
desirability of the property that such an investiga-
tion would reveal.”42 This landmark decision greatly 
expanded the disclosure duties not merely against 
sellers, but also their brokers in a real estate transac-
tion, which provided the impetus for other states to 
follow with similar legislation, albeit not as compre-
hensive in scope.43

Thus, in the wake of the California Act, and other 
similar legislation enacted by other states, sellers of 
residential property may sometimes have disclosure 
obligations separate and apart from the contract. The 
nature and extent of the subjects covered under these 
disclosure statutes varies by state, with California 
arguably being on the pro-buyer end of the spectrum 
compared to Virginia. On the other hand, the New 
York Property Condition Disclosure Act (the “Act”) N.Y. 
Real Prop. Law §§ 460-67 (effective March 1, 2002), 
requires the seller of residential real estate to deliver a 
48-point disclosure statement to the buyers.44

AVOIDING PITFALLS OF CAVEAT EMPTOR: 
FROM RATIFICATION TO SETTLEMENT

From the seller’s perspective, the goal is primarily 
to avoid any liability for fraud or breach of contract 
while maximizing the sale price of the property. 
On the other hand, buyers seek to allocate the risk 
of loss by bargaining for the inclusion of various 
contingencies in the contract, including a Home 
Inspection Contingency, which allows them to walk 
away from the deal prior to settlement if the results 
of such inspection reveal substantial defects with 
respect to the property.

For the reasons pointed out above, a careful buyer 
would be well advised to use any home inspection 
report primarily as a guide for evaluating whether 
to conduct further investigations, like hiring a struc-
tural engineer to inspect the foundation in the event 
that cracks are visible. Buyers tend to use the defects 
identified in the home inspection as leverage to 
negotiate a lower price. It is common for a seller to 
agree to make repairs in lieu of a price reduction, 
but such an approach could potentially backfire in 
the event that said repairs later prove to be insuffi-
cient for whatever reason. In such a case, the seller 
is likely exposing himself to a breach of contract, or 
maybe even a fraudulent concealment claim.

Arguably, a better approach for both parties in cor-
recting defects identified in the home inspection 
report is to either have the seller provide a credit to 
the purchaser at closing or reserve seller proceeds 
for such repairs with agreed upon limitations. Seller 
may even want to encourage the buyer to hire his 
own licensed professional, such as a contractor, to 
make any necessary repairs, with a corresponding 
seller credit to be provided for the itemized expense 
at closing. In states such as Virginia, where the stand-
ard form Residential Sales Contract does not limit the 
buyer’s liability to the earnest money deposit, a buyer 
may want to modify such clauses to preclude liability 
for additional damages and seller attorney fees.

In addition to undertaking a careful examination 
of the chain of title for the property, careful buyers 
may also want to obtain at least a boundary survey 
to ensure there are no encroachments, as it is not 
uncommon to see cases where a utility shed, or gar-
den pavers have been constructed over neighbor-
ing property lines. In the event that such encroach-
ments are discovered, then the settlement may 
have to be delayed until an appropriate easement is 
obtained, or other corrective action taken. Absent 
such action, an encroachment may affect the mar-
ketability of title if and when the buyer decides to 
sell the subject property in the future.

If a buyer is purchasing a condominium, townhouse 
or single-family home in a community organized 
under a homeowners association, then the buyer 
typically has a right to examine the managing 



  CAVEAT EMPTOR Vs sELLER DIsCLOsURE IN REsIDENTIAL REAL PROPERTY CONVEYANCEs  |  51

documents, budget and annual reports of the asso-
ciation (see e.g. The Virginia Condominium Act (the 
“Act”), Va. Code §§ 55.1-1900 through 55.1-1995). 
Mismanaged community associations can nega-
tively impact the market value of the homes subject 
to its governance. Thus, those documents must be 
carefully examined to ensure proper capitalization 
of the association to handle maintenance expenses 
related to common elements.

CONCLUSION
As illustrated in this article, the original strict inter-
pretation of the doctrine caveat emptor in resi-
dential real property conveyances has now been 
substantially watered down, both by case law and 
legislative schema, to encompass notions of fairness, 
justice and equity. The rise in mass production of 
homes in the post-World War II era, coupled with a 

wave of consumer protection legislation as part of 
Lyndon Johnson’s The Great Society, impelled courts 
across the country to gradually carve out exceptions 
to the originalist interpretation of the doctrine, and 
impose disclosure duties on sellers for latent defects, 
and later for certain adverse offsite conditions.

After the Easton decision, the California Act repre-
sented the first attempt by individual states to address 
the unique challenges raised in residential property 
conveyances. Soon, many states followed with their 
own variant of legislative schemes designed to bal-
ance the respective duties of buyers and sellers in res-
idential real property conveyances. The patchwork of 
state disclosure statutes varies in scope with respect 
to their disclosure duties on sellers. Nevertheless, 
caveat emptor remains a force to be reckoned with 
in residential real property conveyances. 
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