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This article will discuss the nature and scope liability
of a seller’s real estate broker (also known as “List-
ing Broker” or “Listing Agent”) to the purchaser of
residential real estate in Virginia under principles of
agency, contract, tort, and statutory law. The article
will further discuss how Virginia courts have inter-
preted and applied the current legal framework in
evaluating a broker’s liability to the buyer.

In a typical residential real estate purchase and sale
transaction, the seller of the property employs a
real estate broker—such as the Multiple Listing Ser-
vice—to help list the property in the open market-
place and procure a ready, willing, and able buyer.
The listing agreement will establish the commission
of the broker for assisting the seller in marketing and

selling the property, calculated as a percentage of
the sales price (generally around six percent) which
is due upon closing. The listing agreement will also
disclose the different types of representation that
a broker provides and seeks the seller’s informed
consent in selecting the appropriate representation
model, including whether the broker can act as a
dual agent in the transaction, representing both the
seller and the buyer. By executing the listing agree-
ment, sellers also authorize the broker to utilize the
services of cooperating brokers who act as sub-
agent of the broker representing the seller during
the transaction.!

The buyer may either retain the services of his own
broker to find a property, enter into a dual agency
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arrangement with the seller’s listing broker, or exe-
cute a designated representation agreement where
both buyer and seller are represented by different
real estate agents affiliated with the same broker.

LIABILITY UNDER AGENCY AND CONTRACT LAW

Common Law Liability

The liability of a real estate broker was historically
derived from principles of agency law. According to
the Restatement (Second) of Agency section 1:

(1) Agency is the fiduciary relation which results
from the manifestation of consent by one
person to another that the other shall act
on his behalf and subject to his control, and
consent by the other so to act.

(2) The one for whom action is to be taken is the
principal.

(3) The one who s to actis the agent.?

Furthermore, the creation of an agency relation-
ship between the principal and the agent “causes
the agent to be a fiduciary, that is, a person having a
duty, created by his undertaking, to act primarily for
the benefit of another in matters connected with his
undertaking.”

Thus, under the agency law framework, real estate
brokers were traditionally viewed as agents and
fiduciaries of the seller, the principal, who typically
employed them. This notion of a fiduciary relation-
ship under agency law encompassed several duties
that the broker owed to his principal,* namely:

+ Duty of Care and Skill;?

+ Duty of Good Conduct;®

+ Duty to Give Information, or Disclosure;’

« Duty to Keep and Render Accounts;®

« Duty to Act Only as Authorized;?

+ Duty to Not Attempt Impossible or
Impracticable;’

+ Duty to Obey;"

+ Duty to Account for Profits;'™

+ Duty Not to Act as Adverse Party without Princi-
pal’s Consent;'

« Duty Not to Represent Adverse Party without
Principal’s Consent;"

+ Duty Not to Compete with the Principal;'

« Duty Not to Act for One with Conflicting
Interests;'® and

« Duty Not to Disclose the Principal’s Confidential
Information.”

No Dual Agency at Common Law

Significantly, agency law did not provide for any
duties flowing from the seller’s real estate broker
to the buyer since they were not in privity of con-
tract. Brokers were, as far as the law was concerned,
agents and fiduciaries of the principal seller who
employed them, absent any agreement to the con-
trary. Stated differently, dual agency was considered
impossible under common law. As observed in Fer-
guson v. Gooch:

A man cannot be the agent of both the buyer
and the seller in the same transaction, without
the intelligent consent of both parties; nor can
an agent act for himself and his principal, nor
for two principals on opposite sides in the same
transaction, without like consent. All such trans-
actions are voidable, and may be repudiated by
the principal without proof of injury on his part.
Nothing will defeat this right of the principal
except his own confirmation after full knowl-
edge of all the facts. The object of this principle
is to remove all possible temptation from the
agent.'s

Therefore, Virginia courts were reluctant to impose
an agency relationship upon the broker in his deal-
ings with the buyer absent any agreement to the
contrary. Indeed, to imply dual agency without the
consent of the principal-seller would put the broker
in a difficult position of serving two masters with
diametrically opposed interests in the transaction:
the seller (who wishes to procure the highest sale
price for the property) and the buyer (who wants to
acquire it at the lowest possible price).
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The Problem for Aggrieved Purchasers

Although agency law provided a clear framework
regarding the nature of the relationship between a
real estate broker and the principal seller, it was at
best unclear on how to address situations where, in
the absence of a contractual agreement, the seller’s
real estate broker did or said something that gave
the appearance that the broker was also represent-
ing the buyer.””

This reality of the real estate marketplace has never
been clearto the average purchaser whose first point
of contact during the buying process is generally
the listing broker, who also tends to become their
primary source of information regarding the real
estate market data, comparative sales, and related
information, leading such purchaser to believe that
the listing or cooperative broker is “his agent.” As
one commentator aptly observes:

Historically, in most jurisdictions where two real
estate licensees ostensibly “represented” the
parties in a residential real estate transaction,
both licensees’ fiduciary obligations ran to the
seller only. Both realtors—including the one
that “worked with” the buyer—had an obliga-
tion to obtain the best price for the seller. Buy-
ers were owed no duties of loyalty, confidentiality,
or disclosure of material facts about the transac-
tion or the property. Compounding the unfair-
ness of this lopsided contractual setting, the
buyer typically was unaware that he was unrep-
resented. To the contrary, in most cases the
unrepresented buyer believed that the licensee
with whom he worked—the selling or coop-
erating agent he had “engaged” and who had
found the property for him—was actually his
agent. Indeed, seventy-four percent of buyers
surveyed in the early 1980s believed the coop-
erating broker represented them and not the
seller. Not remarkably given the practical set-
ting, more than seventy percent of sellers held
the same erroneous belief.?°

The confusion stemming from the lack of under-
standing of the role played by a listing broker in a
residential real estate transaction became more

pronounced with the maturing of the real estate
brokerage industry, as unwary buyers often fell vic-
tim to the unfairness of a legal paradigm that mostly
protected the interests of the principal-seller, and
thus, by extension, his broker.

General Duty to the Public

Over the course of the twenty-first century, courts
across the nation began employing a variety of dif-
ferent rationales in creating a duty, thereby signal-
ing a shiftin the legal standard from the previous no-
contract-no-duty standard to one that recognized
at least some duty flowing from the listing broker to
the purchaser. Some courts based this duty on pub-
lic policy.?” Others found a duty in state consumer
protection statutes?? and even the National Associa-
tion of Realtors Code of Ethics? to justify the imposi-
tion of some sort of duty upon the broker.

Virginia soon followed in recognizing a “general
duty to the public owed by every realtor” in Allen
v. Lindstrom.* The plaintiff-buyer in that case sued
the seller’s real estate broker on a contractual third-
party beneficiary theory for failing to transmit their
offer to the seller, contending that the broker vio-
lated their duty established by the regulations of
the Virginia Real Estate Board that provide for sanc-
tions against brokers who fail “to promptly tender
to the seller every written offer to purchase.”? In
rejecting the plaintiff's argument, the court perti-
nently observed:

The defendants’ primary and paramount duty,
as broker and broker’s agent, was to the sell-
ers, with whom they had an exclusive contract.
While there may be some type of general duty
to the public owed by every realtor, it is not the
type of duty that converts into a liability against
a seller’s agent for improper conduct to one
in the adversary position of prospective pur-
chaser, where there is no foreseeable reliance
by the prospect on the agent’s actions.*

The Lindstrom court analogized the relationship
between the seller’s real estate broker and pur-
chaser to that of lawyers and adverse parties? in
holding that while the broker may have owed a
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duty to the seller, he owed no such duty “to the pro-
spective purchasers to communicate an offer to the
sellers.”?® Under the Lindstrom analysis, the regula-
tions governing brokers established by the Virginia
Real Estate Board “may not provide the basis of a
private cause of action under the circumstances of
this case.”?

Since the party customarily contracting with the
listing is the seller, the import of Lindstrom was that
an aggrieved purchaser could not rely on a contract
theory for recovery of any damages against the list-
ing broker. Nor could such a purchaser sue for viola-
tions of the Virginia Real Estate Board’s regulations
or the realtor code of ethics.

REAL ESTATE BROKERS LIABILITY IN TORT

Intentional Fraud

Virginia recognizes cases of fraud based on an inten-
tional misrepresentation made by the broker, as well
as fraud based on omission where the broker con-
ceals a material fact or remains silent about a partic-
ular material defect regarding the property he has
been hired to sell.

An examination of Virginia case law reveals that
courts have no hesitation in imposing liability
upon a broker in cases of intentional affirmative
misrepresentations.°

Concealment of a material fact may constitute fraud
where a “legal obligation, or some fiduciary or con-
fidential relationship [...] between the parties giv[es]
rise to a duty to disclose.”' Fraud by concealment
requires a showing of intent to conceal a material
fact; reckless nondisclosure is not actionable.??

From the perspective of the purchaser, the chal-
lenge with respect to asserting a fraud claim based
on concealment against the broker is that, as illus-
trated above, Virginia courts have historically never
recognized any fiduciary or common law duty to
disclose stemming from the broker to the purchaser,
absent any agreement to the contrary.®

In some cases, the broker does not affirmatively
misrepresent or conceal a material fact, but merely
stays silent. In Virginia, “silence does not constitute
concealment in the absence of a duty to disclose.”*
“A duty to disclose facts may exist under certain cir-
cumstances, such as when a confidential or fiduciary
relationship exists between the parties or when
disclosure would be necessary to clarify informa-
tion already disclosed, which would otherwise be
misleading.”*

Under such circumstances, a purchaser not only has
to contend with the historical problem of the lack
of any duty owed by the seller’s broker, but also has
to overcome Virginia’s strong caveat emptor stan-
dard under which a seller generally is under no duty
to disclose a material defect on the property. Note
that Virginia Code section 54.1-2131(B) now requires
a broker to disclose to the purchaser all “material
adverse facts” related to the physical condition of
the property of which they have actual knowledge.

This principle was illustrated in Esposito v. Chandler,
where the circuit court sustained the listing broker’s
demurrer to the fraud count due to lack of any spe-
cific misrepresentations, holding that the broker did
not “have a duty to disclose all facts material to the
sale of the property. If they had such a duty, then the
doctrine of caveat emptor would be meaningless.”¢

The only two exceptions to the rule regarding no
common law duty to disclose were elucidated in
Bank of Montreal v. Signet Bank:

A duty may arise (1) if the fact is material and the
one concealing has superior knowledge and
knows the other is acting upon the assumption
that the fact does not exist or (2) if one party
takes actions which divert the other party from
making prudent investigations, such as making
a partial disclosure.””

There is no reported Virginia case that we could
find that applies this exception in evaluating a list-
ing broker’s liability to the purchaser. Neverthe-
less, a purchaser suing a listing broker on a fraud
theory based on silence or lack of any affirmative
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misrepresentation or concealment would have to
provide these additional elements to prevail on
such a claim.

Constructive Fraud

Virginia also recognizes a species of fraud called
constructive fraud, the elements of which are “a
false representation of a material fact ... made
innocently or negligently and the injured party
was damaged as a result of his reliance upon the
misrepresentation.”*® “Constructive fraud differs
from actual fraud in that it requires only that one
represent as true whatever is really false, however
innocently or mistakenly, in such a way to induce a
reasonable person to believe it, with the intent that
the person will act upon this representation.”® In
other words, “[clonstructive fraud is breach of legal
or equitable duty which, irrespective of moral guilt,
is declared by law to be fraudulent because of its
tendency to deceive others or violate confidence.”®
Thus, liability for misrepresentation attaches even if
made “innocently or negligently.”’

A national review of case law suggests that pur-
chaser suits in this category often involve situations
where the broker repeats to the buyer information
provided by the seller that later turns out to be false
or fails to provide information to the buyer that he
was unaware of. There is no reported case in Virginia
these authors could find where a purchaser has pre-
vailed against the listing broker on a constructive
fraud theory.*?

Negligence

An examination of Virginia case law reveals that pur-
chaser suits in negligence against the listing broker
have failed primarily because courts do not rec-
ognize any common law duty owed by the seller’s
broker to the buyer due to the lack of any privity of
contract.

In Van Deusen v. Snead, the purchasers sued the
seller, the seller’s broker, and their own broker for
fraud and negligence, arguing that they were aware
of “differential settlement” on the property, which
they had a “duty to reveal.”® The purchaser’s claims

against the seller included allegations that they hid
cracks in the basement by placing materials in front
and putting new mortar in cracks around the foun-
dation. Relying on Lindstrom, the Virginia Supreme
Court upheld the trial court’s dismissal of the neg-
ligence count against the seller’s broker. Thus, Van
Deusen stood for the proposition that, absent any
agreement to the contrary, a broker has no common
law “duty to reveal” any adverse conditions on the
property.*

At least one circuit court case has held that the
duties of a broker established under Article 3 of the
Virginia Real Estate Brokerage Act serve as a stan-
dard of care, which could be asserted along with any
common law negligence claim. In Della Monica v.
Hottel, the purchaser sued his own broker, Weichert,
for negligence.* The court opined that the although
the statute does not serve as a basis for an indepen-
dent civil action by a buyer [...]breaches of statu-
tory duties (per se claims), along with common law
duties, would support recovery in damages for
negligence.”®

REAL ESTATE BROKERS STATUTORY LIABILITY

The Virginia Residential Property Disclosure Act

The Virginia Residential Property Disclosure Act
(VRPDA),* applies to any transfer of residential realty
by sale, exchange, installment land sales contract, or
lease with the option to buy. The statute previously
required the owner to make either a disclaimer or
disclosure statement. Since 2007, the Virginia Gen-
eral Assembly has amended the Act, which now,
subject to specific exceptions, generally places a
duty of due diligence on the buyer, including spe-
cific steps necessary to prove such diligence, and
requires the seller to disclose to the buyer that he
makes no representations regarding certain condi-
tions detailed under section 55.1-703(B)(1)-(17).

The VRPDA limits a real estate brokers liability to
“any party” for “a violation of this chapter or for
any failure to disclose any information,” as long as
the broker has “inform[ed] each such purchaser of
the purchaser’s rights and obligations under this
chapter.”® Virginia courts have adopted different
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interpretations of this provision of the VRPDA in
evaluating the liability of a listing broker to the
purchaser.

In Atkinson v. Davis, the plaintiff sued the seller and
his broker after discovering termite damage on the
property for, among other things, “intentional/neg-
ligent misrepresentation.”® The broker demurred
to the complaint, arguing that the VRPDA*® “con-
fers upon them an immunity from further liability
surrounding this transaction” once they fulfill their
obligation to disclose to the buyer under this stat-
ute.®" In rejecting this argument, the court held that
the broker’s action in affirmatively misstating the
condition of the property with respect to the ter-
mite damage was not shielded by the statute.>

On the other hand, in Beamon v. Green, the purchas-
ers alleged misrepresentation and concealment of a
material defect in asserting a claim against the list-
ing broker for violations of the VRPDA. The circuit
court denied the claim on the basis that “[u]nlike the
savings clause which preserves common law rem-
edies against the owners in § 55-24, there is no sav-
ings clause which applies to real estate agents.”?

Article 3 of the VREBA

In 1995, the Virginia General Assembly promulgated
Article 3 (Duties of Real Estate Brokers and Salesper-
sons) to Chapter 21 of title 54.1 of the Virginia Code,
which significantly altered the common law land-
scape that had, up until now, struggled to define the
exact nature and scope of the duties flowing from a
seller’s real estate broker to the purchaser.>* Among
its many significant changes to the common law,
the VREBA codified the statutory concept of dual
agency under section 54.1-2139, previously consid-
ered impossible, and placed affirmative duties on
the broker in his dealings with the purchaser.>®

Until the 1995 amendment to the VREBA, Articles 1
and 2 of Chapter 21 were primarily concerned with
the licensing and regulatory requirements for bro-
kers. With the addition of Article 3 to Chapter 21, the
legislature made several significant changes to the
common law.

Violations of Article 3 of the VREBA do not create
a statutory right of action for an injured purchaser
against any party’s broker. This issue was conclu-
sively resolved in the 2016 amendments by the
Virginia General Assembly to Article 3, which elimi-
nated a right of action by specifically providing that
“nothing in this article shall create a civil cause of
action against a licensee.”*® Before such amend-
ment, courts were split on this issue.”” This amend-
ment also functionally overruled any prior case law
that held to the contrary.

Are the duties of a real estate broker in Virginia now
governed solely by the VREBA, or do common law
duties still apply in determining the extent of their
liability to the purchaser? Many conflicting inter-
pretations have been put forth on the exact legal
import of the language under section 54.1-2144,
which states: “The common law of agency relative
to brokerage relationships in real estate transac-
tions to the extent inconsistent with this article shall
be expressly abrogated.”

A 2002 publication argued that the real estate bro-
kers duties under common law have been entirely
replaced by the statutory duties provided under
Article 3, which provide the only source of any duty
upon brokers.*® Conversely, another author has sug-
gested that common law still applies, notwithstand-
ing the “expressly abrogated” language because:

it is intended to reconcile direct conflicts
between the common law and the statutory
creation of new brokerage concepts introduced
by the 1995 amendment, such as “dual agency”
and certain mandatory disclosures to oppos-
ing parties in the transaction. Because these
new concepts directly contravene previously
well-established agency duties, the statute’s
“express abrogation” of any inconsistencies was
necessary. However, when there is no direct
conflict, the safest approach is to assume that
the existing common law applies.*

While these authors agree with the latter analysis,
the post-1995 case law on this issue does not reflect
such a consensus among Virginia courts.*® #
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his broker for not providing report indicating presence
of wood destroying insects, and for presenting another
report omitting presence of infestation, based on the
doctrine of caveat emptor and the rationale that there
is no “independent common law duty ... owed by these
defendants [seller and broker] to the plaintiffs [buyers]”).
See e.g. Norris, 495 S.E.2d at 812-813 (1998) (claim for
fraud by concealment by purchaser against seller rejected,
in part, because of holding that defendant-sellers had no
duty to disclose, and “there is no allegation of a deliberate
decision to conceal from the purchasers the limitations
of use noted on the construction permit. Indeed, the
construction permit was an official record...and required
to be posted on the property before the work began ...
And the purchasers do not allege that the sellers did
anything to divert them from inspecting the permit”).

Doe by & Through Doe v. Baker, 299 Va. 628, 655, 857
S.E.2d 573, 589-90 (2021) (quoting from Bank of Montreal
v. Signet Bank, 193 F.3d 818, 827 (4th Cir. 1999); see also
Restatement (second) of Torts § 551 (1997) (“One who fails
to disclose to another a fact that he knows may justifiably
induce the other to act or refrain from acting in a business
transaction is subject to the same liability to the other
as though he had represented the non-existence of the
matter and he has failed to disclose, if, but only if, he is
under a duty to the other to exercise reasonable care to
disclose the matter in question”).

Doe, 857 S.E.2d at 590 (quoting Jane Doe 43C v. Diocese
of New Ulm, 787 N.W.2d 680, 687 (Minn. Ct. App. 2010)
(quoting L & H Airco, Inc. v. Rapistan Corp., 446 N.W.2d
372,380 (Minn. 1989)).

24 Va. Cir. 143 (1991).
193 F.3d 818, 826 (4th Cir.1999).

Mortarino v. Consultant Eng'g Servs., Inc., 251 Va. 289, 295
(1996); see also Evaluation Research Corp. v. Alequin, 247
Va. 143,148,439 S.E.2d 387,390 (1994); accord Nationwide
Mut. Ins. Co. v. Hargraves, 242 Va. 88, 92, 405 S.E.2d 848,
851 (1991); Kitchen v. Throckmorton, 223 Va. 164, 171, 286
S.E.2d 673,676 (1982).

Langmaid v. Lee, 86 Va. Cir. 118 (2013) (quoting Evaluations
Research Corp. v. Alequin, 247 Va. 143, 148 (1994).

Webb v. Webb, 16 Va. App. 486, 431 S.E.2d 55 (1993).
Id.

See, e.g., Walton v. Aguiliar, 90 Va. Cir. 482 (2010) (Buyer
constructive fraud claim against seller who was also
his own realtor in the transaction denied because of
caveat emptor); Denton v. Browntown Valley Assocs. v.
Weichert Co. of Virginia, 98 Va. Cir. 486 (2015) (Demurrer
to constructive fraud by concealment claim sustained
because broker’s duty to disclose any material facts related
to the property must arise under the contract and the
incorporated statutory provision found in Virginia Code §
54.1-2132(A)(6), not in tort); see also McGlen v. Barrett, 78
Va. Cir. 90 (2009) (“Plaintiff merely asserts the deletion of
a clause in the Regional Sales Contract and Defendants’
failure to deliver a correct disclaimer. Even in the light
most favorable to the pleader, these facts do not give rise
to the inference that defendants made a deliberate and
knowing decision.’).
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49

50

51
52

53

247 Va. 324 (1994).

See also Exec. Homes Realty Corp. v. Mathews, 38 Va. Cir.
486 (1996) (allowing claim for buyer fraud against seller
real estate broker based on affirmative misrepresentations,
and denying claim for negligence and breach of fiduciary
duty predicated upon notion that the broker had a duty of
good faith and fair dealing toward the purchaser.“Without
such [an agency] relationship,” the court held, “there is no
basis of potential liability."); McGlen v. Barrett, 78 Va. Cir.
90 (2009) (denying the purchaser’s claim for negligence
based on a failure to disclose theory against the listing
broker was denied by the Circuit Court of Fairfax County
based on the economic loss rule. “Without privity of
contract,” the court reasoned, “plaintiff may not recover
her economic losses against [the seller’s agent] based on
a theory of tort).

64 Va. Cir. 439 (2004)"It is alleged that the defendant
acting through its agents and employees, violated the
standard of care owed plaintiffs by failing to fulfill its
duties or obligations or exercise good faith when it did
not disclose to them the status of the subdivision process
for the property, including the sale of the property to
one of the defendants; by failing to exercise good faith
to the plaintiffs when it did not remain informed of the
subdivision approval process important to the contract;
by failing to disclose material facts in a timely manner to
the plaintiffs when it did not inform them of the purchase
of the property by one of the defendants; by failing to
exercise ordinary care when it failed to remain informed
of the progress of the subdivision approval; and by failing
to disclose material facts and exercise ordinary care.”

Id. at 1.

Act of Apr. 4, 1992, Chapter 717, 1992 Va. Acts 1096
(codified at Va. Code Ann. §§ 55.1-700 et seq.).

Va. Code Ann. § 55.1-712 (Duties of Real Estate Licensees).
Note that the majority of the case law in this section
pertains to an earlier version of this provision, § 15.1-523.

34 Va. Cir. 139 (1994). The seller and his broker were
alleged to have actively concealed the termite damage on
the property by not providing purchaser with two reports
prepared by different pest control companies, and instead
hiring a third company whose report indicated that there
was no termite damage on the property.

This case dealt with an earlier version of the statute, which
has since been amended.

Id.

Id. “While our legislature has not inserted such an obvious
statement of its intention directly into its statutory
language, this court opines that with Code of Virginia
* 15.1-523, the Virginia legislature merely intended to
establish a particular right and remedy, and did not intend
to preempt every other possible cause of action against a
real estate licensee.”

41 Va. Cir. 195, 198 (Fairfax Cir. Ct. 1996). Further noting
that, “524 of the Act specifically preserves all remedies at
law or equity otherwise available against an owner in the
event of an owner’sintentional or willful misrepresentation
of the condition of the subject property.” Compare with
Nathan v. Long & Foster Real Estate, Inc., No. CL09000493-

54
55
56

57

58

59
60

00, 2009 Va. Cir. LEXIS 135, at*9 (Roanoke Cir. Ct. Nov. 20,
2009) (holding that a realtor’s failure to accurately inform
purchasers regarding the presence of radon prevented the
realtor from obtaining the protection of section 55-523);
but see McGlen v. Rosenfeld, 82 Va. Cir. 108 (2011) (“Not
only does the VRPDA provide a cause of action against
real estate licensees, Plaintiffs Amended Complaint states
such a cause of action by alleging that the Realtors did
not advise her of her rights and obligations under the
VRPDA").

Va. Code Ann. § 54.1-2130 et seq.
Seeid. § 54.1-2131; 2132.

See 2016 Session H 567 available at https://lis.virginia.
gov/cgi-bin/legp604.exe?161+ful+CHAP0334&161+ful+C
HAP0334.

Compare Della Monica, 64 Va. Cir. 439 (“Nothing in the
statute’s regulation of a licensee’s conduct manifests
a legislative intent to create such an action. Instead,
breaches of statutory duties (per se claims), along with
common law duties, would support recovery in damages
for negligence””) with Walton v. Aguiliar, 90 Va. Cir. 482
(2010) (Virginia Code 54.1-2131 “was enacted to protect
the public from fraud by licensees; as such, it is a remedial
statute and should be liberally construed to prohibit
harms that, while not specifically addressed, are within
the spirit and purpose of the legislation”).

Bradley D. McGraw, Professional Liability of Real Estate
Agents After Polyzos, 23 The Fee Simple 1, at 4, Va. State
Bar, Real Prop. Section (Nov. 2002).

Bellagarde, supra note 4.

Compare Della Monica, 64 Va. Cir. 439 (“To the extent
imposed by law, plaintiffs may recover in tort for damages
that proximately result from a failure by the defendant
to conform its conduct to the standard of care imposed
upon agents by statute and common law.") and Steffan
v. Freemason Assocs., Inc,, 60 Va. Cir. 216 (2002) (“The
common law is abrogated only to the extent that it is
inconsistent with the article referred to. Va. Code § 54.1-
2144!) with Foster v. Wintergreen Real Est. Co, 81 Va. Cir.
353 (2010) (finding “no cause of action for breach of a
fiduciary relationship independent of the contractual
relationship between the parties” provided by Va. Code
§§ 54.1-2131 and 54.1-2132.) and Prudential Residential
Servs., Ltd. P'ship v. Cash, 70 Va. Cir. 27 (2005) (“Code
§ 54.1-2144 expressly states that the common law of
agency in real estate brokerage relationships is expressly
abrogated. Thus, the common law fiduciary relationship
between client and real estate broker no longer exists.’).
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